
STATE OF NEI.J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter & Shir ley Gi lbert

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1970.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

nai l  upon Peter & Shir ley Gi lbert ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securel-y sealed postpaid vrrapper addressed as

f o l l ows :

Peter & Shirley Gilbert
2A Spl i t  Rock Dr.
Kings Point, NY LLO24

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said the petitioner herein

known address of theand that the address set forth on said wrapper is the la

pet i t ioner .

Sworn to before me this

3rd  day  o f  October ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is



STATE OF NEI{ YORK
STATE TAx COUMISSION

In the Matter of the Pet i t ion

o f

Peter & Shir ley Gi lbert

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of 0ctober,  1980, he served the within not ice of Decision by cert i f ied

mail upon Frederick Wertheimer the representative of the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid b,rapper addressed as fol lows:

Mr. Frederick Wertheimer
370 Lexington Ave.
New York, Ny 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before ne this

3rd  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 3, 1980

Peter & Shir ley Gi lbert
20  Sp l i t  Rock  Dr .
Kings Point, NY LlO24

Dear  Mr .  &  Mrs .  G i lber t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to sect ion(s) 0gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmrenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concernl-ng the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Frederick Llertheimer
370 lexington Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE 0F NEI,TI Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PETER GII,BERT and SHTRI,EY GII,BERT

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
r970.

DECISION

Pet i t ioners ,  Peter  G i lber t  and Sh i r ley  G i lber t ,  20  Sp l i t  Rock  Dr ive ,

Kings Point,  New York 11024, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1970 (Fi le No. 12618) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  January  17 ,  1978 a t  9 :15  A.M.  Pet i t ioners  appeared by  Freder ick

Idertheimer, Bsq. The Audit  Divis ion appeared by peter crotty,  Esq. (James

M o r r i s ,  E s q . . ,  o f  c o u n s e l ) .

ISSUE

llhether interest expenses deducted by pet i t ioners const i tuted investment

interest subject to minimum income tax.

FINDINGS OF FACT

1. On October 28r 7974, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioners Peter Gi lbert  and Shir ley Gi lbert  in which

their  New York State personal income tax was recomputed based on the premise

that excess investment interest expense was an i t .em of tax preference and that

sec t ion  615(c ) (a )  o f  the  Tax  Law requ i res  tha t  a  mod i f i ca t ion  be  made fo r

al locable expenses attr ibutable to i tems of tax preference in excess of the
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spec i f i c  deduc t ion .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued in  the

a m o u n t  o f  $ 2 5 , 5 2 7 . 7 r ,  p l u s  i n t e r e s t  o f  $ 5 , 4 1 5 . 1 9 ,  f o r  a  t o t a l  o f  $ 3 0 , 9 4 2 . 9 0 .

2 .  In  the  ana lys is  o f  pe t i t ioners '  f i f teen  i tems o f  in te res t  expense,  i t

was st ipulated that nine of the i tems were or were not investment interest and

were not in issue. The nine i tems st ipulated to are as for lows:

Lender fn te res t  Pa id

Equitable Li fe Insurance Co.
Wals ton  & Co.
Weis, Voisin and Cannon
State Dept.  of  Taxat ion and Finance
Internal Revenue Service
Automatic Metal  Products Corp.
B & I ,{  Associates
Jack 0nore
Frankl in Nat ional Bank

Comnunity State Bank

Central  State Bank

Securi ty Nat ional Bank of Long Island

Stipulat ion

Not investment interest
Investment interest
Investment interest
Not investment interest
Not investment interest
Not investnenl interest
Not investment interest
Not investment interest
Not investment interest

whether thev const i tuted

Specif ic Purpose

Discounted note received
from purchaser of
personal property

Proceeds used to acquire
f ine arts

Purchase of paint ings,
home improvements and
personal i tems

fnvestment in garden
apartments (Cal i fornia
partnership)

Advances for garden
apartments investment

i tems remain in

$2 ,702 .oo
650 .00
51 .00

807  .00
2 ,247  . 00
2 ,209  . 00
3 ,333 .00
5  , 781  . 00
5  , 394 .  o0

issue as to3. The fol lowing
investment interest:

Lender In te res t  Pa id

$  5 ,217 .00
7 ,240 .00

21  , 413 .00

B1  , 473 .  00

Securi ty Pacif ic Nat ional Bank 72 ,A25  . 00

Howard Frankl in 4 ,  B90 .00

American Bank & Trust 166.00 Checking account overdrafts

4 .  Dur ing  1970,  pe t i t ioners  inves ted  in  f ine  ar ts  used in  the i r  res idence

which comprised part  of  their  personal property.  They invested in a Cal i fornia

garden apartment complex which produced income and also in two Cal i fornia
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partnerships, Eldorado Enterpr ises and also The Anthony company.

ships owned and operated legal ized card parlors.

These partner-

CONCIUSIONS OF IAW

A. That dur ing the year at issue, and pr ior to the amendment of sect ion

57 of the Internal Revenue Code by P.L. 94-455, excess investment interest,

the excess of investment interest expense over net investment income was an

item of tax preference.

B. That pet i t . ioners Peter Gi lbert  and Shir ley Gi lbert  fai led to sustain

their  burden of proof imposed by sect ion 689(e) of the Tax Law in establ ishing

that the i tems shown in Finding of Fact "3t '  supra did not const i tute excess

investment interest.

C. That the pet i t ion of Peter Gi lbert  and Shir ley Gi lbert  is granted to

the extent that the i tems st ipulated to as not being investment interest

(Finding of Fact "2") were not i tems of tax preference. The Audit  Divis ion is

hereby  d i rec ted  to  mod i fy  the  Not ice  o f  Def ic iency  issued 0c tober  28 ,  I974,

and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATB TAX CO}II{ISSION

ocr 0 3 1980
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STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Peter & Shir ley Gi lbert

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Peter & Shir ley Gi lbert ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Peter & Shir ley Gilbert
37O Lexington Ave.
c/o Wertheimer
New york, Ny

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7th day of November, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Peter & Shir lev Gi lbert

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Peter & Shir ley Gi lbert ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid $rrapper addressed as

fo l lows:

Peter & Shir ley Gilbert
500 5th Ave.
Goldberg Rose Co.
New York, l{Y 10036

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7th day of November, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


